
CHRIST, DEEMED TO BE UNIVERSITY 

PUNE, LAVASA CAMPUS 

 

Author: Samridhi Adhikary 

Co-Author: Mr Prabhpreet Singh 

Reg No: 20113158 

Class: 9 BBA LLB 

 

PREVALENCE OF CUSTODIAL VIOLENCE AND A NEED FOR PRISON REFORMATION IN INDIA 

 

ABSTRACT: Custodial Violence has been one of the major concerns and challenges in India’s criminal 

jus�ce system which highlights the widespread abuse of power and lack of a proper jus�ce providing 

mechanism and prison administra�on. Despite cons�tu�onal rights and other statutory safeguards 

protec�ng the human rights and dignity of a person, instances of sexual torture and assault, 

psychological harassment, and even custodial deaths, con�nue to persist in the society at a high level. 

This paper delves into the prevalence of custodial violence in India, establishing the nexus of brutality 

by the police, issues due to lack of accountability and hence, the requirement of a revolu�onary prison 

reforma�on. While the cons�tu�onal safeguards, such as under Ar�cle 21 aims to prevent such 

viola�on of the law, their enforcement has always been inconsistent and subjec�ve in nature. Although 

the judiciary has in several occasions intervened to protect the rights of the detainee and set guidelines 

for preven�ng such kind of abuse, its implementa�on in the real-life scenario is s�ll quite insignificant. 

The paper further addresses the problem of torture and other forms of violence in deten�on, and it 

also emphasizes how urgently prison reform is needed to stop these forms of abuse. Apart from 

tackling the problem of violence in custody, the paper also emphasizes the pressing necessity of prison 

reform to stop torture and other forms of violence. It is important to deal with issues such as 

overcrowding in the jails, inadequate healthcare facili�es for the inmates and for the lack of 

rehabilita�ve programs which are there in the prisons, o�en leading to a deteriora�ng mental and 

physical health and condi�ons for the inmates. Through reforma�on in the system, prisons can be 

transformed into rehabilita�ve centers, tendering to the rehabilita�on while upholding the dignity and 

rights of the inmates which aids to the abidance of the principles of jus�ce in our society, aiming not 

only toward deterrence of the inmates but also to rehabilitate them for a posi�ve transforma�on 

within themselves.123 
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STATEMENT OF PROBLEM: Violence against the prisoners indicates and is a proof of some serious 

deficiencies or gaps in the applica�on of certain human rights and cons�tu�onal safeguards. The 

reports of torture in the prison, or abuse or neglect in the system of monitoring the inmates, points 

out the structural imbalances and problems, despite the number of safeguards available which is 

discussed in the paper to check on the actual implementa�on and abidance of them. The paper further 

discusses the need of a prison reforma�on and the shi� of the perspec�ve and outlook of the system 

from that of a “deterrence-driven” to a “rehabilita�ve approach”, priori�zing accountability and 

openness over puni�ve tac�cs. 

 

RESEARCH OBJECTIVE: To upheld the cons�tu�onal, statutory, or legal rights and dignity of the 

prisoners and provide them with an atmosphere of growth and opportunity to transform, rather than 

only inflic�ng punishment.  

 

RESEARCH METHODOLOGY: The methodology or the type of research that this paper uses is doctrinal 

research, i.e., research based on available sources and ar�cles. A thorough analysis and cri�cal 

thinking of the relevant materials available on the web have been done to provide an unbiased and 

correct point of view with respect to the chosen topic. The resources referred to for the purposes of 

wri�ng this paper have been taken from relevant and legi�mate websites and journals. 

 

INTRODUCTION: Custodial Violence and Prison Reforma�on are two concepts or concerns in the 

criminal jus�ce system, which goes hand in hand. Custodial abuse or torture is an issue prevalent in 

our society ever since the human existence, and the backdrop of it remains the cultural and class 

conflict, which further enhances the problem of it. The wide discre�onary power which is rendered 

upon the authori�es to monitor and control the inmates, leads to such a chaos and imbalance in the 

system, giving them an upper hand to treat them the way they want. To have a transparent mechanism 

which inves�gates every kind of human right being followed and adhered to, it is important to have a 

prison reforma�on in India, which allows the rights of the prisoners to be more easily enforceable and 

more accessible to them. There are various rights granted under the Cons�tu�on such as the Ar�cles 

20,21 and 22 which are very crucial to be applied and taken seriously when dealing with brutal 

atroci�es and injus�ce towards the inmates. Hence, a good reforma�on in the legal system is very 

essen�al to have an unbiased and proper legal system.456 

 

UNDERSTANDING CUSTODIAL VIOLENCE 

Custodial Violence, in the eyes of law, encompasses both physical as well as the psychological forms of 

custodial abuse and torture inflicted upon the detainees under police or judicial custody per se.  It may 

include any form of direct physical a�acks or even psychological manipula�on and extreme neglect, 

o�en leading to severe harm to them or even their death. Some�mes, the work pressure which an 

officer may face and on top of that, receiving low salaries for their work, adds onto such behaviour of 

                                                           
4 Dr Ishita Cha�erjee, CUSTODIAL VIOLENCE AND THE LAW, 10 (2021). 
5 Bandyopadhyay, M., 2007. Reform and everyday prac�ce: Some issues of prison governance. Contribu�ons to 
Indian Sociology, 41(3), pp.387-416. 
6 Cha�erjee, C., 2018. Life of a Prisoner: A Legal Study System and Its Reforms in India. Indian JL & Just., 9, 
p.141. 
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them. Even the lack of training may also be one of the prime factors due to which the actual way of 

dealing with the inmates is not known in to the officers at large, and adding on to that if there is an 

inten�on of misusing the power granted to them, then there is no way of looking back to commi�ng 

such acts. There is frequently a percep�on of impunity within law enforcement since cases of custodial 

violence are not sufficiently monitored or prosecuted. When mistreatment is referred to as "sustained 

interroga�ons," it promotes a culture in which brutality and degrading treatment are accepted in 

ins�tu�onal se�ngs. This weakens the public's confidence and trust in the legal system, when it comes 

to receiving jus�ce with respect to such offences, especially when against the power which the 

authori�es possess.7 

 

 

CONSTITUTIONAL PROTECTIONS AVAILABLE AGAINST CUSTODIAL VIOLENCE 

However, there are certain legal protec�ons accessible to detainees under the Cons�tu�on, which 

assist them get the basic human and fundamental rights that they are en�tled to. Important civil 

liber�es are protected under Part III of the Indian Cons�tu�on, notably those guaranteed by Ar�cles 

20, 21, and 22, which are par�cularly important when discussing criminal law. Retrospec�ve 

applica�on of the criminal laws is prohibited under Ar�cle 20(1), which means that no one can be 

prosecuted for an act under a law that was not in effect at the �me. Double jeopardy is prevented 

under Ar�cle 20(2) of the Cons�tu�on, which guarantees that any person cannot be tried twice for the 

same offence. The right against self-incrimina�on, guaranteed to every ci�zen by Ar�cle 20(3), permits 

the accused to preserve their silence free from compulsion or the sugges�on of guilt. 

No one shall be denied their right to life or personal liberty without due process, according to Ar�cle 

21. As demonstrated by important rulings, it also suggests that prisoners will be shielded from violence 

and torture. For example, in Dastagir v. State of Madras (1960)8, the court deemed penal�es involving 

torture uncons�tu�onal. In a similar ruling, the Supreme Court laid emphasis on the 

uncons�tu�onality of harsh punishments in jails in Inderjeet v. State of U�ar Pradesh (1979)9. Certain 

important safeguards against custodial abuse are established by Ar�cle 22, which also introduces 

measures to prevent arbitrary deten�on and abuse of authority. These provisions lay down the 

importance of trea�ng the inmates in a fair and lawful manner in the custody, and also safeguarding 

them against any kind of arbitrary deten�on: Ar�cle 22(1) further ensures the fact that the detainees 

are well aware of their rights such as the right to legal counsel, and Ar�cle 22(2) makes it mandatory 

to bring the detainee before the Magistrate within 24 hours of his/her arrest, in light of preven�ng any 

unlawful or prolonged custody.10 

 

STATUTORY SAFEGUARDS AVAILABLE TO THE DETAINEES1112 

                                                           
7 Mrs Janhavi Mhatre & Dr Geeta Shrivastava, An Evalua�ve Study Upon the Problems and Perspec�ves of 
Custodial Violence In India, 18, Number 6 (2021). 
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In India, several statutes highlight the provisions available to the inmates for their protec�on against 

any sort of torture or custodial violence, ensuing for them a humane and jus�fied treatment for them 

within the bars. The key statutes present are: 

1. Bhara�ya Sakshya Adhiniyam of 2023 

 The Bhara�ya Sakshya Adhiniyam, 2023, a revamped version of the Indian Evidence Act of 

1872, included modernized sec�ons addressing issues such as digital evidence, custodial 

violence, and coercion. This Act aims to modernize India's eviden�ary framework in response 

to technology improvements and changing legal needs. 

The Bhara�ya Sakshya Adhiniyam addresses the treatment of forceful confessions and 

evidence obtained under duress, which is especially per�nent to custodial violence. For 

example, under Sec�on 22, confessions obtained through coercion, inducement, or threats 

are deemed inadmissible. This is consistent with the prohibi�on against custodial torture, as 

any confession taken under duress cannot be used as acceptable evidence. Furthermore, 

electronic, and digital records are accorded iden�cal legal weight as tradi�onal documents 

(Sec�on 57), allowing courts to treat digital evidence with due process.  

Furthermore, the Act includes procedures to ensure that confessions involving co-accused are 

carefully inves�gated to avoid false convic�ons owing to compelled admissions. The amended 

regula�ons lay emphasize on fair trial standards and include specific and clear measures to 

increase evidence admissibility, especially in cases involving custodial viola�on and other 

social jus�ce problems. 

These changes to the Bhara�ya Sakshya Adhiniyam represent a trend towards a more robust 

eviden�ary process that recognizes the hazards of custodial abuse and the importance of high 

standards in evidence collec�ng and admission in criminal prosecu�ons. 

 

2. Bhara�ya Nyaya Sanhita of 2023 

The Body of Na�onal Standards (BNS) might be a hypothe�cal framework aimed at ensuring 

the humane treatment of inmates through certain procedural safeguards, like those 

established in the Code of Criminal Procedure (CrPC) 1973. These safeguards may appear 

within such a na�onal standards framework:  

 

Right to Informa�on upon Arrest (Sec�on 50)  

The BNS requires the authori�es to let the detainees know the reason behind their deten�on 

and outlines to them, any available rights for them as well such as the right to get bail, ensuring 

a complete transparency and reducing the trauma and distress which the detainees go 

through. 

 

 Right to Immediate No�fica�on (Sec 50 A) 

Under the BNS, the prisoners would have the right to inform their family members or friends 

or any other reliable person of their arrest. This will ensure the that at least someone other 

than the detainee will be aware of the arrest, adding on an external layer of accountability. 

 

Mandatory Medical Examina�on (Sec 54) 

Under the BNS, the detainees can request for a medical examina�on of them at any point of 

�me, and it is mandatory upon the authori�es to fulfil this request of the detainee, to have a 

record of the detainee’s health record. This acts as a preven�ve and precau�onary measure 

against custodial violence and abuse, enabling quick detec�on of any sort of injuries or health 

issues which the detainee might have sustained during the deten�on period.  
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Safeguards for Transfer of Custody (Sec 55) 

Under BNS, when a custody of the detainee is transferred between one official to another, 

strict protocols, including even wri�en records of the purpose of the transfer and the new 

custodian’s informa�on. This provision helps to maintain certain transparency by making it 

further more difficult and troublesome to shi� the detainees without foresight or any 

accountability. 

 

Timely Produc�on before Judicial Authority (Sec 57) 

The BNS mandates the requirement of the detainee to be presented before a judicial authority 

within 24 hours of his/her arrest, excluding the travel �me. This safeguard ensures legality of 

the arrest and reducing the risk of the unlawful confinement, by a proper and �mely review 

of the same.  

 

These protec�ons under the BNS func�ons as a na�onal framework to uphold detainee rights 

and prevent custodial violence in all manner, to uphold the right of the detainee and prevent 

custodial violence, emphasizing on accountability towards the police person, ensuring 

transparency in the system and thus, ensuring humane treatment throughout the deten�on 

process.  

 

3. Bhara�ya Sakshya Adhiniyam of 2023 

Under a Body of Standards for Admissibility (BSA) framework, a similar provision as to that of 

Sec 24 of the Indian Evidence Act of 1872 is Sec 12 of the Bhara�ya Sakshya Adhiniyam of 

2023. Sec 12 of the BSA would similarly focus on protec�ng the admissibility of confessions by 

manda�ng that they can be made voluntary, free from inducement, threat, or promise. Thus, 

Sec 12 of BSA would make any of the confession made under any kind of pressure or undue 

influence admissible in court, hence protec�ng the detainees from being incriminated by 

themselves, through in�mida�on or custodial violence. This sec�on would ensure the 

maintenance of fairness in collec�on of evidence and protec�on of the rights of those in 

custody. 

 

4. The Protec�on of Human Rights Act of 1993 

The Protec�on of Human Rights Act of 1993 led to the establishment of the Na�onal Humans 

Rights Commission (NHRC), playing a crucial role in inves�ga�ng the cases reported of 

custodial violence, giving sugges�ons for police and prison reforms. 

 

5. The Prison Act of 1894 

This legisla�on lays emphasis on the overall welfare of the inmates, ensuring and manda�ng 

the proper and appropriate treatment of prisoners, including certain provisions for the 

checkup of their health, care taken for the maintenance of a hygienic environment for them 

and ensuring their safety.  

It thus, outlines the du�es and responsibili�es that the prison officials are bound to follow in 

ensuring no unfair treatment is done towards the inmates. 
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6. Juvenile Jus�ce (Care and Protec�on of Children) Act of 2015 

The Act protects the minors who are in conflict with the law ensuring their deterrence in 

juvenile centres and not prisons, shielded from the abusive treatment. It mandates a very age-

friendly approach in handling the juvenile offenders in India, where emphasize is laid on the 

rehabilita�on of the juvenile offenders rather than punishment.  

 

7. Scheduled Castes and Scheduled Tribes (Preven�on of Atroci�es) Act of 1989 

This Act contains provisions which aims at preven�ng custodial violence and atroci�es at large, 

against individuals from the Scheduled Castes or Scheduled Tribes, who are supposedly more 

vulnerable to such kind of abuse by the authori�es.  

 

 

 

JUDICIAL ANALYSIS OF CUSTODIAL VIOLENCE 

 

DK BASU VS STATE OF WEST BENGAL13 

The case of DK Basu vs State of West Bengal (1997) further emphasized and laid down certain 

important guidelines for the treatment of prisoners in police custody, with an objec�ve of preven�ng 

custodial violence in India. With the death of a young man named Dharmraj Basu, the importance and 

need for a compulsive and strict adherence to certain human rights norms were highlighted, within 

the Indian police system. The guidelines which were highlighted were: 

1. Compulsory registra�on of an FIR 

2. Right to seek a counsel 

3. Informa�on to rela�ves of the accused 

4. A compulsory medical examina�on of the accused in the case, within 48 hours of arrest 

5. Right to be appear before a Magistrate, within 24 hours following arrest 

6. No torture to be inflicted 

7. Protect against custodial violence 

8. Training and spread of awareness amongst police officers. 

The primary goal of these guidelines was to maintain the ideals of natural jus�ce, human rights, and 

accountability in the society which ensures that the enforcement of such law happens within the 

boundaries and with adherence and compliance to the Cons�tu�on, respec�ng the dignity of every 

individual and the democra�c nature of the na�on. It has been quite important in the shaping of legal 

standards and prac�ces with respect to arrests and custodial treatment in India of the inmates, which 

further puts forth a ques�on for the need of a good and appropriate reforma�on in the criminal jus�ce 

system of our country. 

 

                                                           
13 AIR 1997 SUPREME COURT 610 
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MANEKA GANDHI VS UNION OF INDIA1415 

The judiciary has played a very crucial and significant role in the promo�on of the idea of prison 

reforma�on in India. One of the main judgements delivered by them was the Maneka Gandhi case in 

which the Supreme Court widened the scope of Ar�cle 21 of the Cons�tu�on of India, further 

upholding the fundamental rights such as the right to life, with human dignity of the inmates which 

cannot be suspended even during the emergency period. The Maneka Gandhi judgment laid down 

that an individual's personal liberty cannot be limited or restricted without any kind appropriate legal 

procedure. This decision was a turning point in recognizing that prisoners, despite being restricted by 

court order, have the right to appeal. Furthermore, under Ar�cle 21, they have the right to legal advice 

to assist them in preparing and presen�ng their appeals. 

 

 

CHANGE IN THE PERCEPTION OF THE TERM “JUSTICE” 

Over the last century in our country, the goal of imprisonment has shi�ed from that of a simple 

deterrence or punishment to a dual focus on punishment and reforma�on. Many states have given up 

on giving brutal punishments, encouraging good behaviour and for providing a variety of rehabilita�ve 

incen�ves than puni�ve measures, including educa�onal programs, voca�onal training, and improved 

living situa�ons. Despite these achievements, challenges such as overcrowding in the society, 

par�cularly among undertrial prisoners in India, persist. There remains a big gap between the reform 

policies that are framed for the purpose of curbing such violences, and its prac�cal implementa�on in 

the real life. It is the duty of the prison staff to uphold the dignity of the procedure and not take and 

not take any undue advantage of the informal power structure, in any way. The judiciary, again in the 

case of Sunil Batra vs Delhi Administra�on16, the Supreme Court condemned solitary confinement 

prac�ces and call for human dignity in treatment of the prisoners. Addi�onally, M.H. Wadanrao Hoskot 

vs State of Maharashtra17, laid down the importance of legal aid as a part of fair trial rights.1819 

 

COMMITTEE REPORTS AND RECENT NCRB RECORDS 

The Reports by commi�ees like that of the Mulla Commi�ee and the Krishna Iyer Commi�ee, which 

further emphasized the importance of prison reform, to ensure proper rehabilita�on-aimed 

correc�ons, mainly for the marginalized segment of the society, like juveniles and even women. These 

guidelines promote the idea that prisons should encourage social reintegra�on by providing fair 

treatment, skill development, and job opportuni�es for inmates. Further, these safeguards cons�tute 

an emerging acknowledgment of prisoner rights in India's legal context, encouraging both reforma�on 

                                                           
14 1978 SCR (2) 621 
15 Interrela�onship Between Procedure Established by Law And Due Process Of Law In India, 
h�ps://legalserviceindia.com/legal/ar�cle-7983-interrela�onship-between-procedure-established-by-law-and-
due-process-of-law-in-india.html 
16 1980 SCR (2) 557 
17 1979 SCR (1) 192 
18 58:1 K.I. Vibhute , Right to Human Dignity of Convict under “Shadow of Death” and Freedoms “Behind the 
Bars” in India: A Reflec�ve Percep�on 
19 Pratyay Amrit et al., Prisoner’s Rights and Prison Reform in India: A Legal Cri�que (2022), Amrit, P., Jaiswal, 
A., Uniyal, V., Jha, R. S., & Srivastava, A. (2022).  
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and humane treatment, however implementa�on issues persist across jails due to resource and 

administra�ve constraints. 

According to the NCRB Reports, although there have been not been many cases of death due to 

custodial violence, there have several cases registered against State Police Personnel in various states, 

such as 704, 227 and 221 under the State of Jammu & Kashmir, Rajasthan, and Andhra Pradesh, being 

the highest number among them. Custodial violence and torture are one of the major reasons for the 

repor�ng of those cases and in most of the case, the undertrial prisoners are from a lower stratum of 

the society, unaware of their rights and privileges.20 

 

CONCLUSION: As per all the research done and findings noted, it can be said that the effec�veness of 

the various laws and rights are not only ensuring a considerable reduc�on in such cases involving 

custodial violence, but also bringing a change in the perspec�ve of the people regarding the accurate 

form of jus�ce. The approach of the judiciary also is changing towards the gran�ng of a very strict 

punishment, and is more in ensuring the rehabilita�on and an opportunity of correc�ng themselves, 

which is definitely a very posi�ve sign. There should always be a balance between deterrence and 

reforma�on and that is what is the most crucial and significant factor for growth and development of 

any individual, and indirectly, of any society or na�on. Whenever and wherever, that is us ensured, the 

society is bound to succeed and the outlook and focus of the na�on is going to be only on the posi�ve 

side of every individual and not the nega�ve, unless the nega�ve overshadows the rest so much as to 

not leave any op�on but to take bold decisions of deterrence for their correc�on. 

 

SUGGESTIONS: Preven�ng custodial violence and modernizing prisons in India necessitates a 

mul�faceted approach that includes law changes, systemic improvements, training, and external 

oversight. Some key sugges�ons for it are: 

1. Strengthening the legal reforms available and ensuring accountability by ra�fica�on of UN 

Conven�on against Torture, which would help crea�ng certain interna�onal pressure and help 

in establishing certain binding standards upon them, for preven�ng custodial violence. Having 

specific An�-Torture Legisla�on which India lacks as of now, will also be very helpful in 

criminalizing such kind of behaviour and torture upon the inmates.  

2. Regular inspec�ons by the Judiciary on such ma�ers, in a periodic manner would ensure that 

the rights of the prisoners and their access to basic human rights such as hygiene and human 

treatment, while their custody would be present. 

3. Se�ng up of Fast Track courts for dealing with cases pertaining to custodial violence, would 

ensure �mely and a fair jus�ce for the, serving as a deterrent.  

4. Addressing overcrowding, i.e., lack of space by promo�ng non-custodial kind of sentences like 

proba�on or community services helps in reducing the number of inmates, contribu�ng to a 

be�er environment for the prisoners and a be�er control mechanism for the authori�es as 

well. 

5. By providing adequate and regular trainings to the authori�es and use of appropriate and up 

to date technology in monitoring the interroga�on, such as CCTV cameras or other measures 

for con�nuous observance of the en�re area. 

                                                           
20 h�ps://www.ncrb.gov.in/ 
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6. By spreading public awareness programs and providing reintegra�on or community-based 

programs for the released prisoners, also acts as a great support to the former inmates and 

further encouraging them to mould their lives and not commit any offence henceforth.  
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